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Applicant: ‘FR9’ 

Agency: Essential Services Commission 
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Exemption considered: Section 33(1) 

Citation: ‘FR9’ and Essential Services Commission (Freedom of Information) 
[2024] VICmr 49 (30 December 2024) 

FREEDOM OF INFORMATION – Victorian Energy Efficiency Certificates – Victorian Energy Upgrades 
(VEU) program – Non-Building Based Lighting Upgrades – constructive possession – personal affairs 
information – privacy of third parties 

All references to legislation in this document are to the Freedom of Information Act 1982 (Vic) (FOI 
Act) unless otherwise stated. 

Notice of Decision 

I have conducted a review under section 49F of the Agency’s decision to refuse access to documents 
requested by the Applicant under the FOI Act. 

My decision on the Applicant’s request differs from the Agency’s decision and more information is to 
be released where I am satisfied it is not exempt under section 33(1).  

The Schedule of Documents in Annexure 1 sets out my decision in relation to each document. 

Please refer to page 9 for information about review rights through the Victorian Civil and 
Administrative Tribunal (VCAT).  

My reasons for decision follow. 

 
Penny Eastman 
Public Access Deputy Commissioner 
 

30 December 2024 
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Reasons for Decision 

Background to review 

1. The Applicant made a request to the Agency seeking access to documents with respect to 
Activity 35 Non-Building Based Lighting Upgrades and sought access to ‘all documents, 
photographs, and evidence’ relating to [several sites relating to a company]. The Applicant also 
specified they wanted access to: 

(a) Pre-Design Consultation Documents: 

• Records of engagement with consumers to establish lighting needs for each site. 

(b) Baseline Lighting Condition Surveys –  

• Documentation of equipment and design performance of baseline lighting 
conditions 

(c) Lighting Design Plans; 

• All plans, maps, and documentation related to the lighting replacement projects at 
the specified sites. 

• Including initial designs, revisions, and final versions. 

(d) Simulated Lighting Designs; 

• Computer-generated lighting simulations in accordance with AS/NZS 1158 
standards. 

(e) Specifications and Instructions; 

• Specifications for suitable lighting consistent with the photometrics of the baseline 
lighting. 

• Instructions on mounting methods, pole fixings, corrosion protection, cable 
protection, and measures to ensure fasteners do not come loose. 

(f) Compliance Declarations; 

• Completed forms DMS 602 - ASNZS 1158 Compliance Declaration - Activity 35, and 
any attachments. 

(g) Photographs and Images; 

• Taken before, during, and after the completion of the lighting replacement, 
including decommissioned equipment. 

(h) Reports, Assessments, or Evaluations 

• Internal and external reports, assessments, or evaluations regarding the lighting 
replacement at the specified sites. 
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(i) Internal and External Communications 

• Written communications both internally and externally between the AP and the 
ESC, relating to the lighting replacement projects at the specified sites. 

(j) Qualified Third-Party Reports and Advice. 

• Reports, advice, investigations, or written communications from qualified third 
parties pertaining to the upgrade outcomes at the specified sites. 

2. The Applicant stated in their request that they were requesting documents on behalf of [a 
company] and that their purpose was to gather evidence related to the compliance and quality 
of lighting upgrades conducted under Activity 35 at the [specified sites concerning the 
company]. They stated the information would aid in assessing whether the necessary planning 
and compliance verification work was appropriately undertaken. 

3. The Agency identified 106 documents falling within the Applicant’s request and refused access 
to information in certain information in the documents under section 33(1). A summary of the 
Agency’s decision is set out in the Schedule of Documents in Annexure 1. The Agency’s decision 
letter sets out the reasons for its decision. 

Review application 

4. The Applicant sought review by the Information Commissioner under section 49A(1) of the 
Agency’s decision to refuse access. 

5. I have examined a copy of the documents subject to review.  

6. The Applicant and the Agency were invited to make a written submission under section 49H(2) 
in relation to the review. 

7. I have considered relevant communications and submissions received from the parties. 

8. In their review application, the Applicant raised concerns about the adequacy of the Agency’s 
document searches in relation to their FOI request. The Agency’s decision letter states: 

The searches did not iden�fy evidence held by the commission at the �me of your request in 
respect of other sites men�oned in Request 2. I am sa�sfied that the commission does not hold 
such documents, given that:  

(a) Cer�ficates have not been created in respect of all sites, so the commission would not 
have evidence in rela�on to those installa�ons; and  

(b) The commission does not hold documentary evidence in respect of all prescribed 
ac�vi�es/cer�ficates created – only a sample.  

9. The Applicant submitted that the Agency has constructive possession of all documents related 
to upgrades conducted under the Victorian Energy Upgrades (VEU) program, and as the 
regulatory body overseeing the VEU program, and the Agency has statutory authority under 
the Victorian Energy Efficiency Target Act 2007 (Vic) (VEET Act) to compel Accredited Persons 
to produce documents for regulatory purposes. 



 

www.ovic.vic.gov.au 

4 

 

OFFICIAL 

OFFICIAL 

10. In my view, the Agency does not have constructive possession of documents held by Accredited 
Persons where it can only obtain the documents through the exercise of its statutory powers to 
compel the production of documents and information and has not already exercised these 
powers. The Agency’s statutory powers do not equate to a statutory right of immediate 
possession or control to all documents that might be subject to a notice under section 60 of the 
VEET Act or inspected by an authorised officer. A lawful exercise of these statutory powers by 
the Agency may create an immediate right to possession (constructive possession), but without 
the prior exercise of those powers it cannot be said that such a right existed at the time of the 
FOI request.  

11. The Applicant also sought to expand the review to include all registered and unregistered 
lighting upgrade activities at all [other sites owned by the company] and requested a CSV 
export detailing every instance of a prescribed activity at these sites. The Applicant’s FOI 
request cannot be expanded as part of their review application, and as such, I have only 
reviewed the documents that were subject to the Agency’s decision. 

12. In undertaking my review, I have had regard to the object of the FOI Act, which is to create a 
general right of access to information in the possession of the Government or other public 
bodies, limited only by exceptions and exemptions necessary to protect essential public 
interests, privacy and business affairs. 

13. I note Parliament’s intention the FOI Act must be interpreted so as to further the object of the 
Act and any discretions conferred by the Act must be exercised, as far as possible, so as to 
facilitate and promote the disclosure of information in a timely manner and at the lowest 
reasonable cost.  

Review of exemption 

Section 33(1) – Documents affecting personal privacy of third parties  

90. A document or information is exempt under section 33(1) if two conditions are satisfied: 

(a) the document or information relates to the ‘personal affairs’ of a natural person (living or 
deceased); and 

(b) disclosure of that personal affairs information is unreasonable in all the circumstances. 

Do the documents contain personal affairs information of individuals other than the Applicant? 

91. The Agency has exempted names, signatures, contact details of people involved in relation to 
non-building lighting upgrade activities for several sites. It includes details concerning the 
energy consumers, the accredited provider, including the lighting designer, the upgrade 
manager and persons who undertook work. 

92. The Agency also exempted licence numbers, Certificate of Electrical Safety numbers and 
membership numbers concerning certain third parties.  

93. The Agency exempted names of Agency officers in one document.  
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Would disclosure of the personal affairs information be unreasonable? 

94. The concept of ‘unreasonable disclosure’ involves balancing the public interest in the disclosure 
of official information with the personal interest in privacy in the particular circumstances of a 
matter. 

95. In Victoria Police v Marke,1 the Victorian Court of Appeal held there is ‘no absolute bar to 
providing access to documents which relate to the personal affairs of others’. Further, the 
exemption under section 33(1) ‘arises only in cases of unreasonable disclosure’ and ‘[w]hat 
amounts to an unreasonable disclosure of someone’s personal affairs will necessarily vary from 
case to case’.2 The Court further held, ‘[t]he protection of privacy, which lies at the heart of 
[section] 33(1), is an important right that the FOI Act properly protects. However, an 
individual’s privacy can be invaded by a lesser or greater degree’.3 

96. In determining whether disclosure of the personal affairs information would be unreasonable in 
the circumstances, I have considered the following factors:4 

(a) The circumstances in which the information was obtained 

The Applicant sought access to documents held by the Agency with respect to non-
building based lighting upgrades activity for specified sites as part of the VEU program. 
The VEU program allows Victorians to upgrade their homes and businesses with energy 
efficient products and services by offering discounts and rebates.5 When homes or 
businesses are made more energy-efficient through the VEU program, Victorian Energy 
Efficiency Certificates (VEEC) are created.6 VEECs can only be created by entities 
accredited by the Agency under the VEU program, known as accredited persons.7 Once a 
VEEC is created, they are purchased by energy retailers from the accredited persons, and 
the energy retailers use them to meet their annual emission targets set by the Victorian 
Government.8 

The Applicant’s request concerns ‘activity 35’, which is also known as a non-building 
based lighting upgrade in the VEU program.  

The Agency’s website sets out information about how it regulates the VEU program. It 
states that it is responsible for administering the VEU program and regulating program 
participants and its responsibilities include to: 

• accredit persons who are able to create VEECs under the program; 

 
1 [2008] VSCA 218 at [76]. 
2 Ibid. 
3 Ibid at [79]. 
4 OVIC FOI Guidelines – Section 33(1). 
5 https://www.energy.vic.gov.au/victorian-energy-upgrades/about.  
6 Ibid; https://www.esc.vic.gov.au/victorian-energy-upgrades-program/about-victorian-energy-upgrades-program/victorian-
energy-efficiency-certificates-veecs  
7 https://www.esc.vic.gov.au/victorian-energy-upgrades-program/about-victorian-energy-upgrades-program/victorian-
energy-efficiency-certificates-veecs   
8 https://www.energy.vic.gov.au/victorian-energy-upgrades/about; https://www.esc.vic.gov.au/victorian-energy-upgrades-
program/about-victorian-energy-upgrades-program/victorian-energy-efficiency-certificates-veecs. 
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• validate the creation of certificates for registration; 

• administer the registration, transfer and surrender of VEECs; 

• approve energy efficient products that can be installed under the VEU program; 

• set performance standards for certain products to be installed under the VEU 
program; 

• monitor compliance with the VEET Act, regulations and guidelines, including the 
code of conduct; 

• issue shortfall statements and enforce energy efficiency shortfall penalties; and 

• maintain electronic registers.9 

Once a VEEC is created by an accredited person, the Agency will assess it and decide 
whether to register the VEEC.10  

The documents were obtained by the Agency as part of its processes involved in 
administering and regulating the VEU program. They include documents that were 
submitted to the Agency for the purpose of creating VEECs for specified activities.  

(b) The nature of the personal affairs information 

The nature of the personal affairs information in the documents is not sensitive. It 
identifies third parties who were involved in the lighting upgrades for various sites, 
including the energy consumer, the accredited provider, including the lighting designer, 
the upgrade manager and persons who undertook work. 

One document includes details of Agency officers, which I also consider is not sensitive 
personal affairs information as it concerns those officers undertaking their ordinary 
responsibilities.  

(c) The extent to which the information is available to the public 

The documents are not publicly available. However, the Agency has exempted telephone 
numbers for businesses that are publicly available on the businesses’ websites.  

(d) The Applicant’s interest in the information 

The Applicant’s stated purpose is to gather evidence related to the compliance and 
quality of lighting upgrades at the sites to assess whether necessary planning and 
compliance verification work was appropriately undertaken.  

I have also considered the Applicant’s written submissions which sets out further reasons 
for seeking access to the documents. In summary, the Applicant submits: 

 
9 https://www.esc.vic.gov.au/victorian-energy-upgrades/how-we-regulate-veu-program.  
10 VEEC Act, section 22. 
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(a) they consider there have been unauthorised upgrades carried out without proper 
consent and documentation; 

(b) the redaction of personal affairs information hinders [the company’s] ability to 
conduct a thorough investigation; 

(c) [the company] has a legitimate need to verify the authenticity of documents and 
raises concern of fraudulent certifications;  

(d) the redactions limit [the company’s] capacity to ensure compliance with safety 
regulations and to investigate potential contractual breaches; 

(e) the withholding of information contradicts the rights of consumers under the VEU 
program which provides that consumers are entitled to comprehensive 
information regarding the program, including details about the products, services, 
and parties involved; 

(f) withholding information prevents [the company] from exercising their rights under 
the Australian Consumer Law; 

(g) the Agency’s statement about holding evidence only for sites with created VEECs 
suggests a possibility that documentation for sites where activities occurred but 
did not result in valid VEECs due to compliance breaches, and therefore, if the 
Agency invalidated or withdrew VEEC claims, the associated documentation is 
even more important for understanding the nature and extent of potential 
consumer harm; 

(h) it prevents [the company] from verifying the safety and compliance of the lighting 
upgrades which could expose them to liabilities; 

(i) as an affected party, [the company] must have access to all relevant documents to 
investigate potential breaches and protect its legal rights; 

(j) the Agency has prioritised the reputation of Accredited Persons over the safety of 
consumers;  

(k) there have been systemic failures in the Agency’s oversight and it may be 
concealing information that reveals it failed to regulate Activity 35; 

(l) consumers affected by fraudulent upgrades have the right to access all relevant 
documentation regarding works performed on their properties. 

The Applicant also considers that provisions of the VEET Act gives the consumer explicit 
and unconditional access to the documents. 

The Agency has released all information to the Applicant except for the personal affairs 
information of third parties involved in the activities.  
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(e) Whether any public or important interest would be promoted by release of the 
information 

I consider that there is a public interest in the proper administration of the VEU program, 
including that VEECs are not deceptively created. Nevertheless, I consider disclosure of 
the personal affairs information would promote the Applicant’s private interest, rather 
than a public interest, and note that any potential issues concerning the creation and 
assignment of VEECs with respect to the sites specified in the Applicant’s request can be 
dealt with via processes outside of FOI. 

(f) Whether the individuals to whom the information relates object, or would be likely to 
object, to the release of the information 

The Agency did not consult with all third parties identifiable in the documents, however, 
it did consult with the Accredited Person. 

In the circumstances of this matter, I consider it would be reasonably likely that the third 
parties would object to the disclosure of their personal affairs information to the 
Applicant.  

(g) Whether disclosure of the information would or would be reasonably likely to endanger 
the life or physical safety of any person11 

I do not consider this is relevant in the circumstances of this matter.  

97. I am satisfied that it would not be unreasonable to disclose certain telephone numbers where 
they are the general contact numbers for a business rather than an individual, and where the 
numbers are publicly available and where the name of the businesses have already been 
released in the document. 

98. However, on balance of the factors set out above, I am satisfied that it would be unreasonable 
to release the remaining personal affairs information in the documents. 

Section 25 – Deletion of exempt or irrelevant information 

99. Section 25 requires an agency to grant access to an edited copy of a document where it is 
practicable to delete exempt or irrelevant information and the applicant agrees to receiving 
such a copy. 

100. Determining what is ‘practicable’ requires consideration of the effort and editing involved in 
making the deletions ‘from a resources point of view’12 and the effectiveness of the deletions. 
Where deletions would render a document meaningless, they are not ‘practicable’ and release 
of the document is not required under section 25.13 

 
11 Section 33(2A). 
12 Mickelburough v Victoria Police (General) [2009] VCAT 2786 at [31]; The Herald and Weekly Times Pty Limited v The Office 
of the Premier (General) [2012] VCAT 967 at [82]. 
13 Honeywood v Department of Human Services [2006] VCAT 2048 at [26]; RFJ v Victoria Police FOI Division (Review and 
Regulation) [2013] VCAT 1267 at [140], [155]. 
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101. It is practicable to provide the Applicant with edited copies of the documents with exempt 
information deleted in accordance with section 25. 

Conclusion 

102. On the information before me, I am satisfied certain information in the documents is exempt 
from release under section 33(1). However, I have decided to release further information 
where I am not satisfied it is exempt from release.  

103. It is practicable to edit the documents to delete exempt information in accordance with section 
25. Accordingly, certain documents are to be released in part.  

Timeframe to seek a review of my decision  

104. If either party to this review is not satisfied with my decision, they are entitled to apply to VCAT 
for it to be reviewed.14   

105. The Applicant may apply to VCAT for a review up to 60 days from the date they are given this 
Notice of Decision.15  

106. The Agency may apply to VCAT for a review up to 14 days from the date it is given this Notice of 
Decision.16  

107. Information about how to apply to VCAT is available online at www.vcat.vic.gov.au. 
Alternatively, VCAT may be contacted by email at admin@vcat.vic.gov.au or by telephone on 
1300 018 228. 

108. The Agency is required to notify the Information Commissioner in writing as soon as practicable 
if either party applies to VCAT for a review of my decision.17 

Third party review rights 

109. As I have determined to release certain information in the documents that the Agency 
identified as the personal affairs information of third parties and claimed exempt under section 
33(1), if practicable, I am required to notify those third parties of their right to seek review by 
VCAT of my decision within 60 days from the date they are given notice.18 

110. In this case, I am satisfied it is practicable to notify the relevant third parties of their review 
rights and confirm they will be notified of my decision as soon as practicable.  

When this decision takes effect 

111. My decision does not take effect until the third parties’ 60 day review period expires. If a 
review application is made to VCAT, my decision will be subject to any VCAT determination. 

 
14 The Applicant in section 50(1)(b) and the Agency in section 50(3D). 
15 Section 52(5). 
16 Section 52(9). 
17 Sections 50(3F) and 50(3FA). 
18 Sections 49P(5), 50(3) and 52(3).   
































