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[bookmark: _Toc115263210][bookmark: _Toc30502218][bookmark: _Toc87857027][bookmark: _Toc134529954]Section 6B – Establishment of the Office of the Victorian Information Commissioner
[bookmark: _Toc115263211][bookmark: _Toc134529955]Extract of legislation
	6B
	Establishment of the Office of the Victorian Information Commissioner

	
	(1)
	There is to be an Office of the Victorian Information Commissioner.

	
	(2)
	The Office of the Victorian Information Commissioner consists of—

	
	
	(a)
	the Information Commissioner; and

	
	
	(b)
	the Public Access Deputy Commissioner; and

	
	
	(c)
	the Privacy and Data Protection Deputy Commissioner appointed under section 8H of the Privacy and Data Protection Act 2014; and

	
	
	(d)
	the staff employed and other persons engaged under section 6Q.

	
	(3)
	Except where expressly provided in this Act or the Privacy and Data Protection Act 2014—

	
	
	(a)
	the Information Commissioner is not subject to the direction or control of the Minister in respect of the performance of the Information Commissioner's duties and functions and the exercise of the Information Commissioner's powers; and

	
	
	(b)
	the Public Access Deputy Commissioner is not subject to the direction or control of the Minister in respect of the performance of the Deputy Commissioner's duties and functions and the exercise of the Deputy Commissioner's powers.


[bookmark: _Toc115263212][bookmark: _Toc134529956]Guidelines
[bookmark: _Toc115263213][bookmark: _Toc134529957]Establishing the Office of the Victorian Information Commissioner 
Section 6B establishes the Office of the Victorian Information Commissioner (OVIC) and its staff, including:
the Information Commissioner;
the Public Access Deputy Commissioner;
the Privacy and Data Protection Deputy Commissioner; and 
OVIC staff.
OVIC is the primary regulator and source of independent advice to the community and to the Victorian government about how the public sector collects, uses, and shares information. 
OVIC’s goal is to embed in the Victorian public sector a culture that promotes fair public access to information while ensuring its proper use and protection. OVIC aims to build community trust in the Government’s handling of information.
[bookmark: _Toc115263214][bookmark: _Toc134529958]Bringing together FOI, privacy, and information security functions
OVIC combined and replaced the Office of the Freedom of Information Commissioner and the Commissioner for Privacy and Data Protection to oversee both the Act and the Privacy and Data Protection Act 2014 (Vic).[footnoteRef:1] This was a significant change which brought together independent FOI, information privacy, and information security regulatory functions for the first time in Victoria.  [1:  The Commission for Privacy and Data Protection was an independent regulator with oversight over the Privacy and Data Protection Act 2014 (Vic).] 

As one organisation, OVIC brings these functions and powers together, under the Information Commissioner who is supported by the Public Access Deputy Commissioner and the Privacy and Data Protection Deputy Commissioner. 
[bookmark: _Toc115263215][bookmark: _Toc134529959]OVIC’s independence
OVIC is an independent regulator. This means the Victorian Government cannot direct or control OVIC to make certain decisions, act in a certain way, or use its powers in a certain way. 
To make sure OVIC has independence from the Government, the Information Commissioner and the Public Access Deputy Commissioner are not subject to the direction or control of the Minister when performing duties and functions, and exercising powers under the Act.[footnoteRef:2] [2:  Freedom of Information Act 1982 (Vic), section 6B(3).] 

The ‘Minister’ refers to the Minister responsible for the Act. Under the Premier’s General Orders, the Victorian Attorney General is the Minister responsible for the Act.[footnoteRef:3] [3:  General Order dated 16 April 2021, Allocation of responsibility for all Victorian acts of Parliament effective 16 April 2021. For information on the Premier’s General Orders, visit: https://www.vic.gov.au/general-orders. ] 




[bookmark: _Toc115263216][bookmark: _Toc134529960]Section 6C – Appointment of the Information Commissioner
[bookmark: _Toc134529961]Extract of legislation
	6C
	Appointment of the Information Commissioner

	
	(1)
	The Governor in Council, on the recommendation of the Minister, may appoint an eligible person as the Information Commissioner.

	
	(2)
	The following persons are not eligible to be appointed as the Information Commissioner—

	
	
	(a)
	a person who is a member of the Parliament of Victoria or of the Commonwealth or of another State or a Territory;

	
	
	(b)
	a person who is a member of a council.

	
	(3)
	A person may hold office as Information Commissioner for not more than 2 terms (whether consecutive terms or otherwise).


[bookmark: _Toc115263218][bookmark: _Toc134529962]Guidelines 
[bookmark: _Toc115263219][bookmark: _Toc134529963]Appointing the Information Commissioner 
Section 6C describes how and who may be the Victorian Information Commissioner, and for how long they may hold the role. 
To appoint the Information Commissioner, the: 
Minister must recommend an eligible person to the Governor in Council; and then 
Governor in Council may appoint that person.[footnoteRef:4]  [4:  Freedom of Information Act 1982 (Vic), section 6C(1).] 

The Governor in Council refers to the Governor acting on the advice of the Executive Council.[footnoteRef:5]  [5:  Governor of Victoria, ‘Constitutional responsibilities, Executive Council’, The appointment, responsibilities and powers of the Governor of Victoria, the Hon. Linda Dessau AC. ] 

[bookmark: _Toc115263220][bookmark: _Toc134529964]Who is an ‘eligible person’?
Only ‘eligible persons’ may be appointed as the Information Commissioner. 
The following persons are not eligible and cannot be appointed as the Information Commissioner: 
a Member of Parliament of Victoria or the Commonwealth or another State or Territory; and
a member of a council.[footnoteRef:6] [6:  Freedom of Information Act 1982 (Vic), section 6C(2).] 

 A ‘member of a council’ means a member of any municipal Council (including the Melbourne City Council and the Greater Geelong City Council).[footnoteRef:7] [7:  Local Government Act 2020 (Vic), section 3(1).] 

[bookmark: _Toc115263221][bookmark: _Toc134529965]Length of term
A person appointed as the Information Commissioner may hold office for a maximum of two terms (whether the person serves the terms back-to-back or not). 
One term is a maximum of five years.[footnoteRef:8]  [8:  Freedom of Information Act 1982 (Vic), section 6E(1) defines how long a term is, which is a maximum of five years. ] 

This means a person who is appointed as the Information Commissioner may act in that role for a maximum period of 10 years. 
[bookmark: _Toc115263222][bookmark: _Toc134529966]More information
	Section 6E – Terms and conditions of appointment of Information Commissioner 
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[bookmark: _Toc134529968]Extract of legislation
	6D
	Appointment of Public Access Deputy Commissioner

	
	(1)
	The Governor in Council may appoint an eligible person as the Public Access Deputy Commissioner.

	
	(2)
	A person is not eligible for appointment as the Public Access Deputy Commissioner if the person is—

	
	
	(a)
	a member of the Parliament of Victoria or of the Commonwealth or of another State or a Territory; or

	
	
	(b)
	a member of a council.

	
	(3)
	A person may hold office as Public Access Deputy Commissioner for not more than 2 terms (whether consecutive terms or otherwise).


[bookmark: _Toc115263225][bookmark: _Toc134529969]Guidelines 
[bookmark: _Toc115263226][bookmark: _Toc134529970]Appointing the Public Access Deputy Commissioner
The Governor in Council may appoint an eligible person as the Public Access Deputy Commissioner.[footnoteRef:9] Unlike appointing the Information Commissioner, the Governor in Council does not need the Minister’s recommendation to appoint someone as the Public Access Deputy Commissioner.[footnoteRef:10] [9:  Freedom of Information Act 1982 (Vic), section 6D(1).]  [10:  Freedom of Information Act 1982 (Vic), section 6C(1).] 

The Governor in Council refers to the Governor acting on the advice of the Executive Council.[footnoteRef:11]  [11:  Governor of Victoria, ‘Constitutional responsibilities, Executive Council’, The appointment, responsibilities and powers of the Governor of Victoria, the Hon. Linda Dessau AC. ] 

[bookmark: _Toc115263227][bookmark: _Toc134529971]Who is an eligible person?
Only ‘eligible persons’ may be appointed as the Public Access Deputy Commissioner. 
The following persons are not eligible to be, and cannot be appointed as, the Public Access Deputy Commissioner: 
a Member of Parliament of Victoria or the Commonwealth or another State or Territory; and 
a member of a council.[footnoteRef:12] [12:  Freedom of Information Act 1982 (Vic), section 6D(2).] 

 A ‘member of a council’ means a member of any municipal Council (including the Melbourne City Council and the Greater Geelong City Council).[footnoteRef:13] [13:  Local Government Act 2020 (Vic), section 3(1).] 

[bookmark: _Toc115263228][bookmark: _Toc134529972]Length of term 
A person appointed as the Public Access Deputy Commissioner may hold office for a maximum of two terms (whether the person serves the terms back-to-back or not). 
One term is a maximum of five years.[footnoteRef:14]  [14:  Freedom of Information Act 1982 (Vic), section 6F(1) defines how long a term is, which is a maximum of five years. ] 

This means a person appointed as the Public Access Deputy Commissioner may act in that role for a maximum period of 10 years. 
[bookmark: _Toc115263229][bookmark: _Toc134529973]More information
	Section 6F – Terms and conditions of appointment of Public Access Deputy Commissioner 




[bookmark: _Toc115263230][bookmark: _Toc134529974]Section 6E – Terms and conditions of appointment of Information Commissioner
[bookmark: _Toc134529975]Extract of legislation
	6E
	Terms and conditions of appointment of Information Commissioner

	
	(1)
	The appointment of the Information Commissioner is to be for the period, not exceeding 5 years, set out in the instrument of appointment.

	
	(2)
	Subject to this Part, the Information Commissioner holds office on the terms and conditions determined by the Governor in Council.

	
	(3)
	Subject to section 6C(3), the Information Commissioner may be reappointed.

	
	(4)
	The Information Commissioner is entitled to leave of absence as determined by the Governor in Council.

	
	(5)
	The Information Commissioner must not directly or indirectly engage in paid employment outside the duties of the office of Information Commissioner.

	
	(6)
	The Public Administration Act 2004 does not apply to the Information Commissioner in respect of the Office of the Victorian Information Commissioner except as provided for in section 16 of that Act.


[bookmark: _Toc115263232][bookmark: _Toc134529976]Guidelines 
[bookmark: _Toc115263233][bookmark: _Toc134529977]Terms and conditions of the Information Commissioner’s appointment
Section 6E outlines the terms and conditions of the Information Commissioner’s appointment. This includes the length of a term, the terms and conditions of the appointment, leaves of absence, the restriction on engaging in other paid employment, and the application of the Public Administration Act 2004 (Vic) (Public Administration Act).
[bookmark: _Toc115263234][bookmark: _Toc134529978]Length of one term and reappointment 
An eligible person may serve as the Information Commissioner for a maximum of two terms (10 years maximum).[footnoteRef:15] The Information Commissioner’s instrument of appointment must outline how long they will serve for in that term (noting one term is a maximum of five years).[footnoteRef:16]  [15:  Freedom of Information Act 1982 (Vic), section 6C(3) and section 6E(1).]  [16:  Freedom of Information Act 1982 (Vic), section 6E(1).] 

The Governor in Council may reappoint a person as the Information Commissioner if that person has not served more than two terms.[footnoteRef:17]  [17:  Freedom of Information Act 1982 (Vic), section 6E(3).] 

[bookmark: _Toc115263235][bookmark: _Toc134529979]Prohibition on other employment while serving as Information Commissioner 
The Information Commissioner must not directly or indirectly engage in paid employment outside of the duties of the Information Commissioner.[footnoteRef:18] For example, the Information Commissioner cannot also work for a private business or do any other kind of paid work while that person is serving as the Information Commissioner. [18:  Freedom of Information Act 1982 (Vic), section 6E(5).] 

Restricting secondary employment supports and enhances the Information Commissioner’s independence by avoiding conflicts of interest between the Information Commissioner’s statutory role and any other paid work. 
[bookmark: _Toc115263236][bookmark: _Toc134529980]The Public Administration Act
The Public Administration Act, apart from section 16, does not apply to the Information Commissioner regarding the Office of the Victorian Information Commissioner (OVIC).[footnoteRef:19]  [19:  Freedom of Information Act 1982 (Vic), section 6E(6).] 

The purpose of the Public Administration Act is to provide a framework for good governance in the Victorian public sector and for public administration generally in Victoria.[footnoteRef:20]  [20:  Public Administration Act 2004 (Vic), section 1(a).] 

The purpose of section 6E(6) is to enhance the Information Commissioner’s independence from the Government by clarifying that the Public Administration Act only applies to the Information Commissioner in relation to employing OVIC staff.
Section 16(1)(i) of the Public Administration Act provides that the Information Commissioner, in relation to OVIC, has the functions of a public service body Head in relation to OVIC employees. 
As a public service body Head, the Information Commissioner has all the rights, powers, authorities, and duties of an employer regarding OVIC and OVIC staff.[footnoteRef:21]  In exercising these rights, authorities or duties, the Information Commissioner must do so in accordance with: [21:  Public Administration Act 2004 (Vic), section 20(1).] 

the public sector values; 
any binding code of conduct; 
the public sector employment principles;
standards issued by the Victorian Public Sector Commission; and 
any other relevant provisions of the PA Act or the regulations.[footnoteRef:22] [22:  Public Administration Act 2004 (Vic) section 20(3); For more information on the Victorian Public Sector Commission including the Victorian Public Sector Values and Principles, visit the Victorian Public Sector Commission’s website. ] 

The Information Commissioner is not subject to direction in relation to the exercise of their employer powers noted above regarding any individual; the Information Commissioner must act independently.[footnoteRef:23]  [23:  Public Administration Act 2004 (Vic) section 15. ] 

[bookmark: _Toc115263237][bookmark: _Toc134529981]More information
	Section 6Q – Staff




[bookmark: _Toc115263238][bookmark: _Toc134529982]Section 6F – Terms and conditions of appointment of Public Access Deputy Commissioner
[bookmark: _Toc134529983]Extract of legislation
	6F
	Terms and conditions of appointment of Public Access Deputy Commissioner

	
	(1)
	The appointment of the Public Access Deputy Commissioner is to be for the period, not exceeding 5 years, set out in the instrument of appointment.

	
	(2)
	Subject to this Part, the Public Access Deputy Commissioner holds office on the terms and conditions determined by the Governor in Council.

	
	(3)
	Subject to section 6D(3), the Public Access Deputy Commissioner may be reappointed.

	
	(4)
	The Public Access Deputy Commissioner is entitled to leave of absence as determined by the Governor in Council.

	
	(5)
	The Public Access Deputy Commissioner must not directly or indirectly engage in paid employment outside the duties of the office of Public Access Deputy Commissioner.


[bookmark: _Toc115263240][bookmark: _Toc134529984]Guidelines 
[bookmark: _Toc115263241][bookmark: _Toc134529985]Terms and conditions of the Public Access Deputy Commissioner’s appointment
Section 6F outlines the terms and conditions of the Public Access Deputy Commissioner’s appointment. This includes the length of a term, the terms and conditions of appointment, leaves of absence, and the restriction on engaging in other paid employment.
[bookmark: _Toc115263242][bookmark: _Toc134529986]Length of one term and reappointment 
An eligible person may serve as the Public Access Deputy Commissioner for a maximum of two terms (10 years maximum).[footnoteRef:24] The Public Access Deputy Commissioner’s instrument of appointment must outline how long they will serve for in that term (noting one term is a maximum of five years).[footnoteRef:25]  [24:  Freedom of Information Act 1982 (Vic), section 6D(3) and section 6F(1).]  [25:  Freedom of Information Act 1982 (Vic), section 6F(1).] 

The Governor in Council may reappoint a person as the Public Access Deputy Commissioner if that person has not served more than two terms.[footnoteRef:26]  [26:  Freedom of Information Act 1982 (Vic), section 6F(3).] 

[bookmark: _Toc115263243][bookmark: _Toc134529987]Prohibition on other employment while serving as Public Access Deputy Commissioner 
The Public Access Deputy Commissioner must not directly or indirectly engage in paid employment outside of the duties of the Public Access Deputy Commissioner.[footnoteRef:27] For example, the Public Access Deputy Commissioner cannot also work for a private business or do any other kind of paid work while that person is serving as the Public Access Deputy Commissioner. [27:  Freedom of Information Act 1982 (Vic), section 6F(5).] 

Restricting secondary employment supports and enhances the Public Access Deputy Commissioner’s independence by avoiding conflicts of interest between the Public Access Deputy Commissioner’s statutory role and any other paid work. 


[bookmark: _Toc115263244][bookmark: _Toc134529988]Section 6G – Functions of the Information Commissioner
[bookmark: _Toc134529989]Extract of legislation
	6G
	Functions of the Information Commissioner

	
	(1)
	The Information Commissioner has the following functions—

	
	
	(a)
	the functions set out in section 6I;

	
	
	(b)
	any other functions conferred on the Information Commissioner by or under this Act;

	
	
	(c)
	the functions conferred on the Information Commissioner by or under the Privacy and Data Protection Act 2014 or any other Act.

	
	(2)
	The Information Commissioner must perform functions and exercise powers under this or any other Act with as little formality and technicality as possible.


[bookmark: _Toc115263246][bookmark: _Toc134529990]Guidelines 
[bookmark: _Toc115263247][bookmark: _Toc134529991]The Information Commissioner’s functions 
The Information Commissioners functions include those outlined in section 6I and any other functions conferred on the Information Commissioner by or under the Act.[footnoteRef:28] The Information Commissioner also has the functions conferred on them by or under the Privacy and Data Protection Act 2014 (Vic)[footnoteRef:29] or any other Act. [28:  Freedom of Information Act 1982 (Vic) sections 6G(1)(a) and 6G(1)(b).]  [29:  For example, the Information Commissioner’s privacy and information security functions are outlined in section 8A of the Privacy and Data Protection Act 2014 (Vic).] 

[bookmark: _Toc115263248][bookmark: _Toc134529992]Performing functions with as little formality and technicality as possible
The Information Commissioner and the Public Access Deputy Commissioner must perform their functions and exercise their powers with as little formality and technicality as possible.[footnoteRef:30]  [30:  Freedom of Information Act 1982 (Vic) section 6G(2) and section 6H.] 

While the Information Commissioner has a general obligation to reduce formality and technicality when performing their role generally, they also have specific obligations to avoid technicality and formality in conducting reviews and handling complaints.[footnoteRef:31] [31:  Freedom of Information Act 1982 (Vic) section 49H(1) and section 61I(3).] 

The purpose of the requirement to perform functions and exercise powers with as little formality and technicality as possible is to ensure the Information Commissioner can act informally and flexibly under the Act, where appropriate. The Information Commissioner may use their resources more efficiently and effectively to increase the public’s access to rights, benefits, and services under the Act by reducing strict adherence to formal processes and procedures which may not be appropriate in every instance.[footnoteRef:32]  [32:  The requirement to act with as little formality and technicality is a common requirement for civil and administrative tribunals to facilitate access to justice by conducting matters quickly and efficiently. For example, the Victorian Civil and Administrative Tribunal has a fair hearing obligation, which includes the requirement to conduct hearings with as little formality and technicality, speed and a proper consideration of the matters before it permit; Victorian Civil and Administrative Tribunal, ‘Our fair hearing obligation’, What VCAT does.] 

Reducing formality and technicality may involve:
using plain language;
developing informal processes or procedures to increase access to services and benefits; and
adopting flexible procedures to best fit the circumstances.
	For example, in relation to conducting reviews in accordance with Part VI, the Office of the Victorian Information Commissioner (OVIC)[footnoteRef:33] attempts to informally resolve the review before proceeding to a formal review process and OVIC review decision.  [33:  Section 6I sets out the functions of the Information Commissioner and the Public Access Deputy Commissioner. Under Part VI, both the Information Commissioner and the Public Access Deputy Commissioner are responsible for conducting reviews of decisions made by agencies and Ministers. The Information Commissioner may delegate review functions to these staff under section 6R. This example collectively refers to the Information Commissioner, the Public Access Deputy Commissioner and staff as the OVIC unless otherwise stated. ] 

The decision to attempt informal resolution is discretionary. Not all review applications will be suitable for informal resolution. 
Informal resolution involves identifying what the applicant is seeking or trying to achieve with their freedom of information request and liaising with both the applicant and the agency to try and find a resolution that works for both parties. 
More specifically, the informal resolution process involves finding and presenting resolution options to both parties for their consideration, including: 
providing a preliminary view to a party on the merits of a review application supported by a published de-identified decision made by the Information Commissioner or Public Access Deputy Commissioner, or OVIC guidance material; 
providing the parties with an opportunity to respond to a preliminary view and provide any further information; 
providing the parties with an opportunity to narrow the scope of the review, clarify a request or provide further information regarding the basis for making a decision; 
providing an applicant with information about other options to obtain access to the information they seek; 
inviting an agency or Minister to disclose a document or make a fresh decision to disclose more documents or information to an applicant; and 
reviewing the document and establishing the information an applicant seeks is not in the document; or
when it is likely the Information Commissioner or Public Access Deputy Commissioner will make the same decision as the agency, OVIC encourages an applicant to reconsider their application and provide them with the opportunity to discontinue their application. 
Positive outcomes of informal resolution include: 
the efficient resolution of a review application with both parties agreeing with the outcome; 
narrowing the scope of a review application and reducing the time required to finalise the review; 
an agency making a fresh FOI decision or releasing more documents under or outside of the Act; and 
an applicant gaining a better understanding of the matter or receiving advice about other ways to access the information they are seeking.


[bookmark: _Toc115263249][bookmark: _Toc134529993]More information
	Section 6I – Freedom of information functions
Section 6H – Functions of the Public Access Deputy Commissioner
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[bookmark: _Toc134529995]Extract of legislation
	6H
	Functions of the Public Access Deputy Commissioner

	
	(1)
	The Public Access Deputy Commissioner has the functions set out in section 6I(2) and any function conferred on the Information Commissioner under this Act other than—

	
	
	(a)
	a function conferred on the Information Commissioner by or under the Privacy and Data Protection Act 2014 or any other Act; or

	
	
	(b)
	a function of the Information Commissioner referred to in section 6I(1); or

	
	
	(c)
	a function of the Information Commissioner referred to in section 6R; or

	
	
	(d)
	issuing directions under section 6S; or

	
	
	(e)
	a function of the Information Commissioner referred to in section 63G.

	
	(2)
	The Public Access Deputy Commissioner must perform functions and exercise powers under this or any other Act with as little formality and technicality as possible.


[bookmark: _Toc115263252][bookmark: _Toc134529996]Guidelines 
[bookmark: _Toc115263253][bookmark: _Toc134529997]The Public Access Deputy Commissioner’s functions 
The Public Access Deputy Commissioner has the same freedom of information (FOI) functions that the Information Commissioner has under the Act.[footnoteRef:34]  [34:  Freedom of Information Act 1982 (Vic), section 6H(1).] 

	See section 6I for information about the Information Commissioner’s and Public Access Deputy Commissioner’s FOI functions.


However, there are some functions of the Information Commissioner that the Public Access Deputy Commissioner does not have. The Public Access Deputy Commissioner cannot: 
perform a function under the Privacy or Data Protection Act 2014 (Vic), which means the Public Access Deputy Commissioner may only perform FOI functions; 
employ staff or engage contractors under section 6Q;
develop or review Professional Standards under section 6U or section 6X;
prepare reports under section 64, section 64A or section 65AB;
provide advice, at the request of the Minister, about the operation and administration of the Act;
investigate public interest complaints that relate to conduct relevant to the functions of the Information Commissioner;[footnoteRef:35] or [35:  Freedom of Information Act 1982 (Vic) sections 6H(1) and 6I(1). ] 

commence proceedings for an offence under the Act without authorisation from the Information Commissioner in accordance with section 63G(1)(c).
[bookmark: _Toc115263254][bookmark: _Toc134529998]Performing functions with as little formality and technicality as possible
The Public Access Deputy Commissioner must perform their functions and exercise their powers with as little formality and technicality as possible.[footnoteRef:36] The Information Commissioner has the same obligation in section 6G.  [36:  Freedom of Information Act 1982 (Vic) section 6H(2).] 

Reducing formality and technicality in section 6H applies generally to the Public Access Deputy Commissioner’s functions and powers. There are also specific obligations to avoid technicality and formality in conducting reviews (section 49H(1)) and handling complaints (section 61I(3)). 
The purpose of section 6H is to make sure the Public Access Deputy Commissioner acts informally and flexibly under the Act, where appropriate. The Public Access Deputy Commissioner may use their resources more efficiently and effectively to increase the public’s access to rights, benefits, and services under the Act by reducing strict adherence to formal processes and procedures which may not be appropriate in every instance.[footnoteRef:37]  [37:  The requirement to act with as little formality and technicality is a common requirement for civil and administrative tribunals to facilitate access to justice by conducting matters quickly and efficiently. For example, the Victorian Civil and Administrative Tribunal has a fair hearing obligation, which includes the requirement to conduct hearings with as little formality and technicality, speed and a proper consideration of the matters before it permit; Victorian Civil and Administrative Tribunal, ‘Our fair hearing obligation’, What VCAT does.] 

Reducing formality and technicality may involve:
using plain language;
developing less formal processes or procedures to increase access to services and benefits; and
being flexible in procedures to best fit the circumstances.
	For example, in relation to conducting reviews in accordance with Part VI, the Office of the Victorian Information Commissioner (OVIC)[footnoteRef:38] attempts to informally resolve the review before proceeding to a formal review process and OVIC review decision.  [38:  Section 6I sets out the functions of the Information Commissioner and the Public Access Deputy Commissioner. Under Part VI, both the Information Commissioner and the Public Access Deputy Commissioner are responsible for conducting reviews of decisions made by agencies and Ministers. The Information Commissioner may delegate review functions to these staff under section 6R. This example collectively refers to the Information Commissioner, the Public Access Deputy Commissioner and staff as the OVIC unless otherwise stated. ] 

The decision to attempt informal resolution is discretionary. Not all review applications will be suitable for informal resolution. 
Informal resolution involves identifying what the applicant is seeking or trying to achieve with their freedom of information request, and liaising with both the applicant and the agency to try and find a resolution that works for both parties. 
More specifically, the informal resolution process involves finding and presenting resolution options to both parties for their consideration, including: 
providing a preliminary view to a party on the merits of a review application supported by a published de-identified OVIC review decision, or OVIC guidance material; 
providing the parties with an opportunity to respond to a preliminary view and provide any further information; 
providing the parties with an opportunity to narrow the scope of the review, clarify a request, or provide further information regarding the basis for making a decision; 
providing an applicant with information about other options to obtain access to the information they seek; 
inviting an agency or Minister to disclose a document or make a fresh FOI decision to disclose more documents or information to an applicant; and 
reviewing the document and establishing the information an applicant seeks is not in the document; or
when it is likely the Information Commissioner or Public Access Deputy Commissioner will make the same review decision as the agency, OVIC encourages an applicant to reconsider their application and provide them with the opportunity to discontinue their application. 
Positive outcomes of informal resolution include: 
the efficient resolution of a review application with both parties agreeing with the outcome; 
narrowing the scope of a review application and reducing the time required to finalise the review; 
an agency making a fresh FOI decision or releasing more documents under or outside of the Act; and 
an applicant gaining a better understanding of the matter or receiving advice about other ways to obtain the information they seek.


[bookmark: _Toc115263255][bookmark: _Toc134529999]More information
	Section 6I – Freedom of information functions
Section 6G – Functions of the Information Commissioner





[bookmark: _Toc115263256][bookmark: _Toc134530000]Section 6I – Freedom of information functions
[bookmark: _Toc134530001]Extract of legislation
	6I
	Freedom of information functions

	
	(1)
	The Information Commissioner has the following functions—

	
	
	(a)
	to employ staff and engage contractors under section 6Q;

	
	
	(b)
	to develop and review professional standards in accordance with Part IB;

	
	
	(c)
	to make reports in accordance with Division 3 of Part VII;

	
	
	(d)
	to provide advice, at the request of the Minister, about the operation and administration of this Act;

	
	
	(e)
	to conduct investigations under Part VIB;

	
	
	(f)
	investigate public interest complaints that relate to conduct relevant to the functions of the Information Commissioner.

	
	(2)
	The Information Commissioner and the Public Access Deputy Commissioner each have the following functions—

	
	
	(a)
	to promote understanding and acceptance by agencies and the public of this Act and the object of this Act;

	
	
	(b)
	to provide advice, education and guidance to agencies and the public in relation to compliance with the professional standards;

	
	
	(c)
	to monitor compliance with professional standards;

	
	
	(d)
	in accordance with Division 1 of Part VI, to conduct reviews of decisions by agencies and Ministers on requests;

	
	
	(e)
	in accordance with Part VIA, to receive and handle complaints;

	
	
	(f)
	to provide advice, education and guidance to agencies and the public in relation to the Information Commissioner's functions.


[bookmark: _Toc115263258][bookmark: _Toc134530002]Guidelines 
[bookmark: _Toc115263259][bookmark: _Toc134530003]Purpose of section 6I 
Section 6I outlines the Information Commissioner’s and Public Access Deputy Commissioner’s freedom of information (FOI) functions. The section also clarifies the functions that can only be exercised by the Information Commissioner. 
[bookmark: _Toc115263261][bookmark: _Toc115263260][bookmark: _Toc134530004]FOI functions that both the Information Commissioner and the Public Access Deputy Commissioner have
The Information Commissioner and Public Access Deputy Commissioner each have the following FOI functions: 
to promote understanding and acceptance by agencies and the public of this Act and the object of the Act; 
to provide advice, education and guidance to agencies and the public in relation to compliance with the Professional Standards; 
to monitor compliance with Professional Standards; 
to conduct reviews of decisions by agencies and Ministers on requests; 
to receive and handle complaints; and
to provide advice, education and guidance to agencies and the public regarding the Information Commissioner's functions.[footnoteRef:39] [39:  Freedom of Information Act 1982 (Vic), section 6I(2). ] 

[bookmark: _Toc134530005]FOI functions only the Information Commissioner has
In addition to the functions outlined above, the Information Commissioner also has the function to:
employ staff or engage contractors under section 6Q;
develop or review Professional Standards under section 6U or section 6X;
prepare reports under section 64, section 64A or section 65AB;
provide advice, at the request of the Minister, about the operation and administration of the Act;
conduct investigations under Part VIB; 
investigate public interest complaints that relate to conduct relevant to the functions of the Information Commissioner;[footnoteRef:40] and [40:  Freedom of Information Act 1982 (Vic), section 6I(1); For information on the investigation of public interest complaints, refer to Division 3 of Part VIB.] 

commence proceedings for an offence under the Act in accordance with section 63G.
While only the Information Commissioner may perform the functions outlined above,[footnoteRef:41] the Information Commissioner may delegate to the Public Access Deputy Commissioner the power to undertake an investigation under Part VIB.[footnoteRef:42] [41:  Section 6H specifically excludes the functions in section 6I(1) from the Public Access Deputy Commissioner’s functions.]  [42:  Freedom of Information Act 1982 (Vic), section 6R(2).] 

[bookmark: _Toc134530006]Education and guidance 
A key function of the Information Commissioner and Public Access Deputy Commissioner is to provide education and guidance to agencies subject to the Act and to the public, to promote understanding of the Act and of the Commissioners’ functions.[footnoteRef:43]  [43:  Freedom of Information Act 1982 (Vic), sections 6I(2)(a) and 6I(2)(f); the second reading speech for the Freedom of Information Amendment (Office of the Victorian Information Commissioner) Bill 2016 notes education is a critical part of an information regulator’s mandate: Victoria, Parliamentary Debates, Legislative Assembly, 23 June 2016, 2870 (The Hon. Martin Pakula). ] 

Increased awareness and understanding of the Act and access to information help to make the Victorian Government more transparent, accessible, and accountable.
The Office of the Victorian Information Commissioner’s (OVIC) goal is to embed best practice information management and access to information in the Victorian public sector. 
In establishing OVIC, Parliament expanded the Information Commissioner and Public Access Deputy Commissioner’s education function to include guidance for the public, recognising the important role an informed and empowered public has in keeping the Victorian Government accountable.[footnoteRef:44]  [44:  Victoria, Parliamentary Debates, Legislative Assembly, 23 June 2016, 2870 (The Hon. Martin Pakula).] 

[bookmark: _Toc134530007]Professional Standards
Only the Information Commissioner has the power to develop Professional Standards in accordance with Part IB. However, both the Information Commissioner and the Public Access Deputy Commissioner have the function to:
provide education and guidance to agencies and the public regarding how to meet obligations in the Professional Standards; and
monitor compliance with the Professional Standards.[footnoteRef:45] [45:  Freedom of Information Act 1982 (Vic), section 6I(2)(b).] 

This education function, like the general education function noted above, applies to both agencies and the public, recognising that increased awareness and understanding of the Professional Standards helps to make the Victorian Government more transparent, accessible, and accountable. 
[bookmark: _Toc115263262][bookmark: _Toc134530008]More information
	Division 1, Part VI – Review by Information Commissioner
Part VIA – Complaints
FOI resources for agencies
FOI resources for the public
Agency FOI Information Service




[bookmark: _Toc115263263][bookmark: _Toc134530009]Section 6J – Performance of concurrent functions
[bookmark: _Toc134530010]Extract of legislation
	6J
	Performance of concurrent functions

	
	If a function may be performed by the Information Commissioner and the Public Access Deputy Commissioner, that function may be performed by—

	
	(a)
	the Information Commissioner; 

	
	(b)
	the Public Access Deputy Commissioner; or

	
	(c)
	the Information Commissioner and the Public Access Deputy Commissioner.


[bookmark: _Toc115263265][bookmark: _Toc134530011]Guidelines 
[bookmark: _Toc115263266][bookmark: _Toc134530012]Performing functions separately or together
Section 6J clarifies who may perform functions under the Act where both the Information Commissioner and Public Access Deputy Commissioner may perform the same function. 
It outlines that either the Information Commissioner or the Public Access Deputy Commissioner may perform that function, or they may both perform that function.
	For example, the Information Commissioner and the Public Access Deputy Commissioner each have the function under section 6I(2)(d) to conduct reviews of decisions made by agencies and Ministers on requests, in accordance with Division 1 of Part VI. 
This means either or both Commissioners may conduct a review of an agency or Minister’s decision on a request and may make an OVIC review decision under section 49P.





[bookmark: _Toc115263267][bookmark: _Toc134530013]Section 6K – General powers of Information Commissioner and Public Access Deputy Commissioner
[bookmark: _Toc134530014]Extract of legislation
	6K
	General powers of Information Commissioner and Public Access Deputy Commissioner

	
	(1)
	The Information Commissioner has power to do all things that are necessary or convenient to be done for or in connection with the performance of the Information Commissioner's functions.

	
	(2)
	The Public Access Deputy Commissioner has power to do all things that are necessary or convenient to be done for or in connection with the performance of the Deputy Commissioner's functions.


[bookmark: _Toc115263269][bookmark: _Toc134530015]Guidelines 
[bookmark: _Toc115263270][bookmark: _Toc134530016]Power to do all things that are necessary or convenient 
The Information Commissioner and Public Access Deputy Commissioner have the power to do ‘all things necessary or convenient to be done for or in connection with’ their functions. This power helps to ensure the Commissioners can properly administer their functions under the Act by giving them the power to do what they need to perform their roles. 
Northern Land Council v Quall [2020] HCA 33 considered a similar provision in section 203BK(1) of the Native Title Act 1993 (Cth) regarding the powers of representative bodies to ‘do all things necessary or convenient to be done for in connection with the performance of its functions’. In that case, Chief Justice Kiefel, Justice Gageler, and Justice Keane note: 
The power conferred on a representative body by s 203BK(1) in the familiar terms of a power "to do all things necessary or convenient to be done for or in connection with the performance of its functions", though "broad", is "strictly ancillary", authorising "the provision of subsidiary means of carrying into effect what is enacted in the statute itself" and encompassing "what is incidental to the execution of its specific provisions". The power does "not support the doing of a thing which departs from the scheme of the enactment by which the power is conferred".[footnoteRef:46] [46:  At [33], citing Palmer v Australian Electoral Commission (2019) 93 ALJR 947 at 955 [44]; 372 ALR 102 at 112; Shanahan v Scott (1957) 96 CLR 245 at 250; Palmer v Australian Electoral Commission (2019) 93 ALJR 947 at 958 [65]; 372 ALR 102 at 115, citing Morton v Union Steamship Co of New Zealand Ltd (1951) 83 CLR 402 at 410. ] 

This means the Information Commissioner and Public Access Deputy Commissioner may use the power in section 6K to do what they need to carry out their functions under the Act, provided their actions relate to a function under the Act. In practice, this may mean adopting flexibility in carrying out FOI functions.[footnoteRef:47] [47:  Freedom of Information Act 1982 (Vic), section 6K.] 

	For example, in carrying out their FOI education functions under section 6I(2)(a), the Information Commissioner and Public Access Deputy Commissioner may decide how best to promote understanding and acceptance by agencies and the public of the Act and its object. 
In support of this function, the Office of the Victorian Information Commissioner publishes a suite of guidance materials for agencies and the public, provides free training on the Act to agencies, hosts regular events on a variety of FOI topics, and engages with agencies subject to the Act. 




[bookmark: _Toc115263271][bookmark: _Toc134530017]Section 6L – Remuneration
[bookmark: _Toc134530018]Extract of legislation
	6L
	Remuneration

	
	(1)
	The Information Commissioner is entitled to be paid the remuneration and allowances that are determined by the Governor in Council. 

	
	(2)
	The Public Access Deputy Commissioner is entitled to be paid the remuneration and allowances that are determined by the Governor in Council.


[bookmark: _Toc115263273][bookmark: _Toc134530019]Guidelines
[bookmark: _Toc115263274][bookmark: _Toc134530020]Remuneration of the Information Commissioner and Public Access Deputy Commissioner 
The Governor in Council determines the amount of remuneration and allowances for the Information Commissioner and for the Public Access Deputy Commissioner.
The Office of the Victorian Information Commissioner publishes the total remuneration received by the Information Commissioner in its Annual Reports.[footnoteRef:48] [48:  See, for example, page 12 of OVIC’s 2020-21 Annual Report.] 



[bookmark: _Toc115263275][bookmark: _Toc134530021]Section 6M – Vacancy and resignation of Information Commissioner or Public Access Deputy Commissioner
[bookmark: _Toc134530022]Extract of legislation
	6M
	Vacancy and resignation of Information Commissioner or Public Access Deputy Commissioner

	
	(1)
	The Information Commissioner ceases to hold office if the Information Commissioner—

	
	
	(a)
	resigns by notice in writing delivered to the Minister; or

	
	
	(b)
	becomes an insolvent under administration; or

	
	
	(c)
	is convicted of an indictable offence or an offence that, if committed in Victoria, would be an indictable offence; or

	
	
	(d)
	nominates for election for the Parliament of Victoria or of the Commonwealth or of another State or a Territory of the Commonwealth; or

	
	
	(e)
	nominates for election as a member of a council; or

	
	
	(f)
	is removed from office under section 6N.

	
	(2)
	The Public Access Deputy Commissioner ceases to hold office if the Deputy Commissioner—

	
	
	(a)
	resigns by notice in writing delivered to the Minister; or

	
	
	(b)
	becomes an insolvent under administration; or

	
	
	(c)
	is convicted of an indictable offence or an offence that, if committed in Victoria, would be an indictable offence; or

	
	
	(d)
	nominates for election for the Parliament of Victoria or of the Commonwealth or of another State or a Territory of the Commonwealth; or

	
	
	(e)
	nominates for election as a member of a council; or

	
	
	(f)
	is removed from office under section 6O.

	
	(3)
	A resignation under subsection (1)(a) or (2)(a) takes effect on—

	
	
	(a)
	the day on which it is received by the Minister; or

	
	
	(b)
	if a later day is specified in the notice, on that day.


[bookmark: _Toc115263277][bookmark: _Toc134530023]Guidelines 
[bookmark: _Toc115263278][bookmark: _Toc134530024]Vacancy and resignation of the Information Commissioner or Public Access Deputy Commissioner
Section 6M outlines the procedure for the resignation and vacancy of the Information Commissioner and for the Public Access Deputy Commissioner.
The Information Commissioner and/or the Public Access Deputy Commissioner will stop holding office if either: 
resigns by notice in writing to the Minister;  
becomes an insolvent under administration; 
is convicted of an indictable offence or an offence that, if committed in Victoria, would be an indictable offence;  
nominates for election for the Parliament of Victoria, or of the Commonwealth, or of another State or a Territory of the Commonwealth;  
nominates for election as a member of a council; or 
is removed from office. 
If the Information Commissioner or the Public Access Deputy Commissioner resigns from their position, that resignation will take effect on:  
the day on which the resignation is received by the Minister; or
if a later day is specified in the resignation notice, on that day.[footnoteRef:49] [49:  Freedom of Information Act 1982 (Vic), section 6M(3).] 



[bookmark: _Toc115263279][bookmark: _Toc134530025]Section 6N – Suspension of Information Commissioner and removal from office
[bookmark: _Toc134530026]Extract of legislation
	6N
	Suspension of Information Commissioner and removal from office

	
	(1)
	The Governor in Council, on the advice of the Minister, may suspend the Information Commissioner from office on any ground on which the Governor in Council is satisfied that the Commissioner is unfit to hold office.

	
	(2)
	The Minister must cause a full statement of the grounds of suspension to be presented to each House of Parliament within 7 sitting days of that House after the suspension.

	
	(3)
	The Information Commissioner must be removed from office by the Governor in Council if each House of Parliament, within 20 sitting days after the day on which the statement is presented to it, declares by resolution that the Commissioner ought to be removed from office.

	
	(4)
	The Governor in Council must remove the suspension and restore the Information Commissioner to office unless each House makes a declaration of the kind specified in subsection (3) within the time specified in that subsection. 

	
	(5)
	If the Information Commissioner is suspended from office under subsection (1), the Information Commissioner is taken not to be the Information Commissioner during the period of suspension.


[bookmark: _Toc115263281][bookmark: _Toc134530027]Guidelines
[bookmark: _Toc115263282][bookmark: _Toc134530028]Purpose and effect of section 6N
The Information Commissioner may be suspended and removed from office. Section 6N outlines a formal process when and how this may occur. 
The formal process for suspending and removing the Information Commissioner (requiring resolution of Parliament) strengthens the Information Commissioner’s independence, protects against arbitrary dismissal, and reflects the importance of the Information Commissioner’s role in the integrity system. 
This process means the Information Commissioner may properly perform their functions under the Act without fear of political interference or retribution. 
[bookmark: _Toc115263283][bookmark: _Toc134530029]The process for removing the Information Commissioner from office
The Information Commissioner may only be removed from office if:
the Governor in Council, on the advice of the Minister, suspends the Information Commissioner from office on any ground on which the Governor in Council is satisfied that the Information Commissioner is unfit to hold office;[footnoteRef:50]  [50:  Freedom of Information Act 1982 (Vic), section 6N(1).] 

the Minister presents a statement of the grounds of suspension to each House of Parliament within seven sitting days after the suspension;[footnoteRef:51] and [51:  Freedom of Information Act 1982 (Vic), section 6N(2).] 

each House of Parliament declares by resolution that the Information Commissioner should be removed from office, within 20 sitting days after the day on which the Minister presents the statement.[footnoteRef:52] [52:  Freedom of Information Act 1982 (Vic), section 6N(3).] 

If removed from office, the person will no longer be the Information Commissioner.[footnoteRef:53] [53:  Freedom of Information Act 1982 (Vic), section 6M.] 

[bookmark: _Toc115263284][bookmark: _Toc134530030]Grounds for suspension 
The Governor in Council may suspend the Information Commissioner on any ground, provided the Governor in Council is satisfied the Information Commissioner is unfit to hold office.[footnoteRef:54]  [54:  Freedom of Information Act 1982 (Vic), section 6N(1).] 

Unlike section 6O, which outlines specific grounds for suspending or removing the Public Access Deputy Commissioner from office, section 6N does not list specific grounds for removal. 
The term ‘any ground’ suggests there is a level of discretion and flexibility in deciding whether to suspend the Information Commissioner, which may or may not be limited to misconduct, neglect of duty or inability to perform the duties of the office as outlined in section 6O, regarding the suspension and removal of the Public Access Deputy Commissioner.  
[bookmark: _Toc115263285][bookmark: _Toc134530031]What happens if the Information Commissioner is not removed by Parliament?
Parliament has 20 sittings days from when the Governor in Council presents a statement with the grounds of suspension to decide whether or not to remove the Information Commissioner.[footnoteRef:55]  [55:  Freedom of Information Act 1982 (Vic), section 6N(3).] 

If Parliament decides the Information Commissioner should not be removed from office, then the Governor in Council must remove the suspension and restore the Information Commissioner to office.[footnoteRef:56] If restored to office, the person will return to the position of Information Commissioner.  [56:  Freedom of Information Act 1982 (Vic), section 6N(4).] 

[bookmark: _Toc115263286][bookmark: _Toc134530032]Effect of suspending the Information Commissioner
While the Information Commissioner is suspended, they are taken not to be the Information Commissioner for the period of the suspension.[footnoteRef:57]  [57:  Freedom of Information Act 1982 (Vic), section 6N(5).] 

During the suspension period, the Governor in Council may, on the recommendation of the Minister, temporarily appoint an acting Information Commissioner.[footnoteRef:58] [58:  Freedom of Information Act 1982 (Vic), section 6P.] 

If the Governor in Council removes the suspension, the person will be restored to the position of Information Commissioner.[footnoteRef:59] Conversely, if they are removed from office, the person will cease to hold the office of the Information Commissioner and they cannot exercise any powers under the Act.[footnoteRef:60] [59:  Freedom of Information Act 1982 (Vic), section 6N(4).]  [60:  Freedom of Information Act 1982 (Vic), section 6M(1)(f).] 

[bookmark: _Toc115263287][bookmark: _Toc134530033]More information
	Section 6O – Suspension of Public Access Deputy Commissioner and removal from office
Section 6P – Acting Information Commissioner and Public Access Deputy Commissioner


[bookmark: _Toc115263288][bookmark: _Toc134530034]Section 6O – Suspension of Public Access Deputy Commissioner and removal from office
[bookmark: _Toc134530035]Extract of legislation
	6O
	Suspension of Public Access Deputy Commissioner and removal from office

	
	(1)
	The Governor in Council, on the recommendation of the Minister, may suspend or remove the Public Access Deputy Commissioner from office on any of the following grounds— 

	
	
	(a)
	misconduct;

	
	
	(b)
	neglect of duty;

	
	
	(c)
	inability to perform the duties of the office; 

	
	
	(d)
	any other ground on which the Governor in Council is satisfied that the Public Access Deputy Commissioner should not hold office.

	
	(2)
	If the Public Access Deputy Commissioner is removed from office, the Minister must cause a full statement of the grounds for removal to be presented to each House of Parliament within 10 sitting days of that House after the removal.


[bookmark: _Toc115263290][bookmark: _Toc134530036]Guidelines
[bookmark: _Toc115263291][bookmark: _Toc134530037]Suspending and removing the Public Access Deputy Commissioner from office
The Public Access Deputy Commissioner may be suspended and removed from office. Section 6O outlines a formal process when and how this may occur. 
Unlike suspending and removing the Information Commissioner from office in section 6N, Parliament does not decide to remove the Public Access Deputy Commissioner. Instead, the Governor in Council, on the recommendation of the Minister, may suspend or remove the Public Access Deputy Commissioner on any of the following grounds:    
misconduct; 
neglect of duty; 
inability to perform the duties of the office; or
any other ground on which the Governor in Council is satisfied that the Public Access Deputy Commissioner should not hold office.[footnoteRef:61] [61:  Freedom of Information Act 1982 (Vic), section 6O(1)(a)-(d).] 

The term ‘any other ground’ suggests there is a level of discretion and flexibility, which may not be limited to misconduct, neglect of duty or inability to perform the duties of the office. 
If the Public Access Deputy Commissioner is removed from office, the Minister must present a statement of the grounds for removal to each House of Parliament within 10 sitting days of that House after the removal.[footnoteRef:62] [62:  Freedom of Information Act 1982 (Vic), section 6O(2). ] 

If there is vacancy in the office of Public Access Deputy Commissioner, the Governor in Council may temporarily appoint an acting Public Access Deputy Commissioner.
	For more information on appointing an acting Public Access Deputy Commissioner, see section 6P – Acting Information Commissioner and Public Access Deputy Commissioner




[bookmark: _Toc115263292][bookmark: _Toc134530038]Section 6P – Acting Information Commissioner and Public Access Deputy Commissioner
[bookmark: _Toc134530039]Extract of legislation
	6P
	Acting Information Commissioner and Public Access Deputy Commissioner 

	
	(1)
	The Governor in Council, on the recommendation of the Minister, may appoint an eligible person to act as the Information Commissioner—

	
	
	(a)
	during a vacancy in the office of the Information Commissioner; or

	
	
	(b)
	during any period, or all periods, when the Information Commissioner is absent from duty or from the State or, for another reason, cannot perform the functions of the office.

	
	(2)
	The Governor in Council, on the recommendation of the Minister, may appoint an eligible person to act as the Public Access Deputy Commissioner—

	
	
	(a)
	during a vacancy in the office of the Public Access Deputy Commissioner; or

	
	
	(b)
	during any period, or all periods, when the Public Access Deputy Commissioner is absent from duty or from the State or, for another reason, cannot perform the functions of the office.

	
	(3)
	A person is not eligible for appointment to act as the Information Commissioner or the Public Access Deputy Commissioner if the person is—

	
	
	(a)
	a member of the Parliament of Victoria or of the Commonwealth or of another State or a Territory; or

	
	
	(b)
	a member of a council.

	
	(4)
	An appointment under subsection (1) or (2) is for the period, not exceeding 12 months, set out in the instrument of appointment.

	
	(5)
	The Governor in Council, on the recommendation of the Minister, may at any time remove the acting Information Commissioner or the acting Public Access Deputy Commissioner from office.

	
	(6)
	While a person is acting in the office of the Information Commissioner or the Public Access Deputy Commissioner, the person—

	
	
	(a)
	has, and may exercise, all the powers and must perform all the duties of that office under this Act and any other Act; and

	
	
	(b)
	is entitled to be paid the remuneration and allowances that the Information Commissioner or Public Access Deputy Commissioner would have been entitled to for performing those duties.


[bookmark: _Toc115263294][bookmark: _Toc134530040]Guidelines 
[bookmark: _Toc115263295][bookmark: _Toc134530041]Governor in Council may appoint acting Commissioners 
The Governor in Council, on the recommendation of the Minister, may temporarily appoint an acting Information Commissioner and an acting Public Access Deputy Commissioner for a maximum of 12 months.[footnoteRef:63] This is where the Information Commissioner or Public Access Deputy Commissioner: [63:  Freedom of Information Act 1982 (Vic), section 6P(4).] 

office is vacant; 
is absent from duty;  
is absent from the State; or
for another reason, cannot perform their functions.[footnoteRef:64]   [64:  Freedom of Information Act 1982 (Vic), sections 6P(1) and 6P(2).] 

Only ‘eligible persons’ may be appointed as an acting Commissioner. A person is not eligible for appointment if they are: 
a Member of Parliament of Victoria, the Commonwealth, or another State or Territory; or
a member of a council.[footnoteRef:65]  [65:  Freedom of Information Act 1982 (Vic), section 6P(3); for the definition of ‘a council’, see section 5.] 

A ‘member of a council’ means a member of any municipal Council (including the Melbourne City Council and the Greater Geelong City Council).[footnoteRef:66] [66:  Local Government Act 2020 (Vic), section 3(1).] 

[bookmark: _Toc115263296][bookmark: _Toc134530042]Powers, duties, and remuneration of acting Commissioners  
An acting Information Commissioner or acting Public Access Deputy Commissioner performs the same functions and exercises the same powers as the Information Commissioner or Public Access Deputy Commissioner.[footnoteRef:67]  [67:  Freedom of Information Act 1982 (Vic), section 6P(6)(a).] 

An acting Commissioner will receive the same remuneration and allowances that the Information Commissioner or Public Access Deputy Commissioner would normally be paid.[footnoteRef:68]  [68:  Freedom of Information Act 1982 (Vic), section 6P(6)(b).] 

A difference with an acting position is that the acting Commissioner position is temporary, to fill a vacancy or absence where the Commissioner is unable to perform their functions. 
Further, an acting Commissioner may be removed more easily than the substantive office holder (particularly in the case of the Information Commissioner). 
[bookmark: _Toc115263297][bookmark: _Toc134530043]Removing an acting Information Commissioner or acting Public Access Deputy Commissioner
The Governor in Council, on the recommendation of the Minister, may remove the acting Information Commissioner or the acting Public Access Deputy Commissioner at any time during their period of appointment.[footnoteRef:69] [69:  Freedom of Information Act 1982 (Vic), section 6P(5).] 

[bookmark: _Toc115263298][bookmark: _Toc134530044]More information
	Section 6C – Appointment of the Information Commissioner 
Section 6D – Appointment of Public Access Deputy Commissioner 
Section 6N – Suspension of Information Commissioner and removal from office 
Section 6O – Suspension of Public Access Deputy Commissioner and removal from office 
Section 6L – Remuneration 


[bookmark: _Toc115263299]


[bookmark: _Toc134530045]Section 6Q – Staff
[bookmark: _Toc134530046]Extract of legislation
	6Q
	Staff

	
	The Information Commissioner may—

	
	
	(a)
	employ under Part 3 of the Public Administration Act 2004 any employees that are necessary for the purposes of the Information Commissioner's functions under this Act or the Privacy and Data Protection Act 2014; and

	
	
	(b)
	engage any contractor, agent or other person to assist the Information Commissioner in the performance of the Information Commissioner's functions under this Act or the Privacy and Data Protection Act 2014.


[bookmark: _Toc115263301][bookmark: _Toc134530047]Guidelines 
[bookmark: _Toc115263302][bookmark: _Toc134530048]Staff, contractors, agents and other persons
The Information Commissioner has the function to employ staff and engage contractors.[footnoteRef:70] Section 6Q gives the Information Commissioner the power to carry out this function. It ensures the Information Commissioner has the necessary staff and other resources to administer the Act.  [70:  Freedom of Information Act 1982 (Vic), section 6I(1)(a).] 

[bookmark: _Toc115263303][bookmark: _Toc134530049]More information
	Office of the Victorian Information Commissioner Annual Reports
Office of the Victorian Information Commissioner organisational structure





[bookmark: _Toc115263304][bookmark: _Toc134530050]Section 6R – Delegation
[bookmark: _Toc134530051]Extract of legislation
	6R
	Delegation

	
	(1)
	The Information Commissioner may by instrument delegate to the Public Access Deputy Commissioner or any member of staff any of the Information Commissioner's functions and powers under this Act except—

	
	
	(a)
	the power to employ staff and engage contractors or other persons under section 6Q; or

	
	
	(b)
	the power to make a fresh decision under section 49P on a review under Part VI; or

	
	
	(c)
	the power to make recommendations under section 61L in relation to a complaint under Part VIA; or

	
	
	(d)
	the power to prepare a report under Part VII; or

	
	
	(e)
	this power of delegation.

	
	(2)
	The Information Commissioner may by instrument delegate only to the Public Access Deputy Commissioner the power to undertake an investigation.

	
	(3)
	The Information Commissioner may by instrument delegate to the Public Access Deputy Commissioner or any member of staff a function or power conferred on the Information Commissioner by or under any other Act except—

	
	
	(a)
	a function or power conferred on the Information Commissioner by or under the Privacy and Data Protection Act 2014; or

	
	
	(b)
	a function or power relating to information privacy, protective data security or law enforcement data security conferred on the Information Commissioner by or under any other Act.

	
	(4)
	With the written consent of the Information Commissioner, the Public Access Deputy Commissioner may by instrument delegate to any member of staff any of the Deputy Commissioner's functions and powers (including any power delegated to the Deputy Commissioner under subsection (1)) except—

	
	
	(a)
	the power to make a fresh decision under section 49P on a review under Part VI; or

	
	
	(b)
	the power to make recommendations under section 61L in relation to a complaint under Part VIA; or

	
	
	(c)
	this power of delegation.


[bookmark: _Toc115263306][bookmark: _Toc134530052]Guidelines
[bookmark: _Toc115263307][bookmark: _Toc134530053]Delegating functions and powers 
Delegation promotes the effective and efficient discharge of the Information Commissioner’s functions and use of powers by giving the Information Commissioner the power to authorise other persons to exercise those functions or powers. Delegation also allows the Information Commissioner to focus more on strategic management of the Office of the Victorian Information Commissioner (OVIC).
[bookmark: _Toc115263308][bookmark: _Toc134530054]Functions and powers the Information Commissioner may and may not delegate
There are certain functions and powers the Information Commissioner and the Public Access Deputy Commissioner may and may not delegate.[footnoteRef:71] This limit on delegation reflects Parliament’s intention that only the Information Commissioner and/or the Public Access Deputy Commissioner should be able to exercise those powers.[footnoteRef:72]  [71:  Outlined in section 6R.]  [72:  Freedom of Information Act 1982 (Vic), section 6R(4).] 

The Information Commissioner may delegate any of their functions and powers to the Public Access Deputy Commissioner and to other OVIC staff except the power to: 
employ staff and engage contractors and other persons under section 6Q;
make a fresh decision under section 49P on a review;[footnoteRef:73] [73:  In effect, this means the Information Commissioner cannot delegate the power to make a decision under section 49P on a review to OVIC staff or contractors. The Public Access Deputy Commissioner already has the statutory function to conduct reviews in accordance with Part VI, this includes the power to make a decision under section 49P. ] 

make recommendations under section 61L regarding a complaint;
prepare a report under Part VII; or
delegate functions and powers under section 6R.
[bookmark: _Toc115263309][bookmark: _Toc134530055]Delegating the power to undertake an investigation 
The Information Commissioner may delegate the power to undertake an investigation to the Public Access Deputy Commissioner only.[footnoteRef:74] The Information Commissioner may not delegate this power to OVIC staff.  [74:  Freedom of Information Act 1982 (Vic), section 6R(2).] 

Limiting the ability to delegate the Information Commissioner’s powers in Part VIB and Part VIC reflects the seriousness of those powers and ensures only the Information Commissioner or Public Access Deputy may exercise them. 
[bookmark: _Toc115263310][bookmark: _Toc134530056]Delegating functions and powers relating to privacy and information security 
The Information Commissioner may not delegate a function or power: 
conferred under the Privacy and Data Protection Act 2014 (Vic) (PDP Act); or 
relating to information privacy, protective data security or law enforcement data security conferred on the Information Commissioner by or under any other Act.[footnoteRef:75] [75:  Freedom of Information Act 1982 (Vic), section 6R(3).] 

While the Information Commissioner may perform functions and exercise powers under both the Act and the PDP Act, the Public Access Deputy Commissioner may only perform functions and exercise powers under the Act. The Public Access Deputy Commissioner cannot perform privacy or information security functions.[footnoteRef:76] [76:  Freedom of Information Act 1982 (Vic), section 6H(1)(a).] 

[bookmark: _Toc115263311][bookmark: _Toc134530057]The Public Access Deputy Commissioner may delegate functions and powers
The Public Access Deputy Commissioner may delegate to OVIC staff any of their functions and powers (including any power delegated under section 6R(1)), except the power to:
make a fresh decision under section 49P on a review;
make recommendations under section 61L regarding a complaint; or
delegate functions or powers under section 6R.[footnoteRef:77] [77:  Freedom of Information Act 1982 (Vic), sections 6R(4)(a) to (c). ] 

	For example, certain OVIC staff can handle FOI complaints made under section 61A(1).


The Public Access Deputy Commissioner may not delegate the power to undertake an investigation, which the Information Commissioner can delegate to the Deputy Commissioner.[footnoteRef:78]  [78:  Section 6R(4) makes clear that the Public Access Deputy Commissioner may only sub-delegate functions and powers under section 6R(1) rather than section 6R(2). Section 6R(2) permits the Information Commissioner to delegate the power to conduct investigations to the Public Access Deputy Commissioner only. ] 

The Public Access Deputy Commissioner can only delegate functions or powers with the Information Commissioner’s written consent.[footnoteRef:79] [79:  Freedom of Information Act 1982 (Vic), section 6R(4).] 

Any delegation made under section 6R may be subject to specified conditions or limitations.[footnoteRef:80]  [80:  Interpretation of Legislation Act 1984 (Vic), section 42A(1)(b).] 

[bookmark: _Toc134530058]More information 
	All current delegations made under the FOI Act and the Privacy and Data Protection Act 2014 (Vic) are available here.




[bookmark: _Toc115263313][bookmark: _Toc134530059]Section 6S – Directions
[bookmark: _Toc134530060]Extract of legislation
	6S
	Directions

	
	The Information Commissioner may issue directions to the Public Access Deputy Commissioner or to any member of staff in relation to the performance of functions under this Act other than in relation to the following—

	
	(a)
	the review of a decision under section 49P;

	
	(b)
	the consideration of a complaint under section 61L.


[bookmark: _Toc115263315][bookmark: _Toc134530061]Guidelines
[bookmark: _Toc115263316][bookmark: _Toc134530062]The Information Commissioner may issue directions 
The Information Commissioner may issue directions to the Public Access Deputy Commissioner or to any Office of the Victorian Information Commissioner (OVIC) staff regarding how the Public Access Deputy Commissioner or OVIC staff perform their functions.[footnoteRef:81]   [81:  Freedom of Information Act 1982 (Vic), section 6S.] 

A direction requires the Public Access Deputy Commissioner or OVIC staff member to act in a certain way when performing functions or exercising powers under the Act, provided the direction is lawful. 
A direction may be required where the Information Commissioner delegates a function to the Public Access Deputy Commissioner or OVIC staff, and wants to clarify, direct or guide how the person performs that function. 
[bookmark: _Toc115263317]When the Information Commissioner cannot issue a direction 
The Information Commissioner cannot issue a direction to the Public Access Deputy Commissioner in relation to: 
a review of a decision made under section 49P; or
the consideration of a complaint under section 61L.
[bookmark: _Toc115263318][bookmark: _Toc134530063]More information
	Section 6G – Functions of the Information Commissioner
Section 6H – Functions of the Public Access Deputy Commissioner
Section 6I – Freedom of information functions
Section 6R – Delegation 
Section 49P – Decision on review
Section 61L – Outcome of complaint 


[bookmark: _Toc115263319]


[bookmark: _Toc134530064]Section 6T – Validity of acts and decisions
[bookmark: _Toc134530065]Extract of legislation
	6T
	Validity of acts and decisions

	
	An act or decision of the Information Commissioner, Public Access Deputy Commissioner or acting Information Commissioner or acting Public Access Deputy Commissioner is not invalid only because—

	
	(a)
	of a defect or irregularity in or in connection with the appointment of the Information Commissioner, Public Access Deputy Commissioner or acting Information Commissioner or acting Public Access Deputy Commissioner; or

	
	(b)
	in the case of an acting Information Commissioner or acting Public Access Deputy Commissioner, that the occasion for so acting had not arisen or had ceased.


[bookmark: _Toc115263321][bookmark: _Toc134530066]Guidelines
[bookmark: _Toc115263322][bookmark: _Toc134530067]Validity of acts and decisions
Section 6T clarifies the validity of an act or decision of the Information Commissioner or the Public Access Deputy Commissioner (and an acting Information Commissioner or acting Deputy Commissioner) if there are issues with how or when the person was appointed. 
There may be other reasons why an act or decision is invalid; the purpose of section 6T is to overcome any procedural and technical argument, ensuring any issue with the appointment alone does not give rise to invalidity of any acts and decisions.
An act or decision of the Information Commissioner or Public Access Deputy Commissioner (including acting Commissioners) will not be invalid: 
if there is an issue with how the Information Commissioner[footnoteRef:82] was appointed (for example, the appointment process was not followed properly);[footnoteRef:83] or [82:  Or Public Access Deputy Commissioner, acting Information Commissioner, or acting Public Access Deputy Commissioner.]  [83:  Freedom of Information Act 1982 (Vic), section 6T(a).] 

for an acting Information Commissioner,[footnoteRef:84] where a vacancy or absence in the position had not started or had expired.[footnoteRef:85] [84:  Or acting Public Access Deputy Commissioner.]  [85:  Freedom of Information Act 1982 (Vic), section 6T(b).] 

[bookmark: _Toc115263323][bookmark: _Toc134530068]More information
	Section 6C – Appointment of the Information Commissioner 
Section 6D – Appointment of Public Access Deputy Commissioner 
Section 6P – Acting Information Commissioner and Public Access Deputy Commissioner
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